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IN THE SUPREME COURT 
Or THE STATE OF UTAH 
FRISCO JOES, INC., a Utah 
corporation, DONALD VAUGHN 
TOLMAN and JOANNA TOLMAN, 
Plaintiffs-
Appellants, 
v. 
ELLIS Y. PEAY, GORDON HALL 
and KENNETH HOSTETTER, 
Defendants-
Respondents. 
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PETITION FOR REHEARING 
The appellants in the above-entitled matter petition the 
Court for a rehearing on the grounds and for the reasons as 
follows: 
1. Sale of goods by an unauthorized party constitutes a 
conversion. This Court did not treat the sale aspect of this 
case in its opinion. 
DATED this 28th day of January, 1977. 
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SALE OF GOODS BY AN UNAUTHORIZED PARTY CONSTITUTES A 
CONVERSION. 
There wer$ two aspects to the conversions by the defendants. 
One vras the unauthorized and unlawful interference with the plain-
tiffs chattels, which this Court treated in its opinion. The 
second was the sale by the defendant, Peay, to the defendants 
Hall and Hostetter, which this Court did not treat. 
The lav; is clear th&t a sale of goods by an unauthorized * 
party constitutes a conversion on the part of the seller and the 
purchaser. There appears to he no authotity to the contrary and 
no minority view. 
This Court has so held in Allred v. Hinkley, 3 U2d. 73,76 
328 P2d 726 (1958) as follows: 
"A purchaser of stolen goods or an auctioneer who 
sells them in good faith becomes a converter since his 
acts are an interference with the control of the pro-
perty or in other words, a claiming of the ownership in 
such property and taking it out of the possession of 
someone else with intention of exercision dominion over 
-1-
it is a conversion. Thus a bona fide purchaser of goods 
for value from one who has no right to sell them becomes 
a converter when he takes possession of such goods." 
Citing Prosser's "The Law of Torts" Sec. 15 "Conversion" 
Sale is treated in 18 AmJur 2d Conversion Sec. 35, as foil 
"It has frequently been held that a person who wrong-
fully sells personal property in which another has interes 
is liable for conversion. This is true whether the seller 
assumes to be the owner or assumes to act on behalf of the 
owner v/hen in fact he acts on behalf of a person other tha 
the true owner. In some cases, the seller has even been 
regarded as a converter where the sale was made not in bad 
faith, but by mistake, without notice of the plaintiff's 
interest, or under the authority of one claiming to be the 
owner, and in ignorance of such person's want of title." 
See also Interstate Manufacturing Company v. Interstate Pr 
Company (Mont.1965) 408 P. 2d 478, wherein the Montana Court he 
-P. 481 
"There is no question that a sale of goods by an un-
authorized party constitutes a conversion. Foster v. Firs 
National Bank of Missoula, 139 Mont. 396, 365 P.2d 938; 18 
Am.Jur.2d, Conversion, §35, p. 17 9." 
The facts clearly establish a sale of the plaintiffs1 good 
by defendant, Peay, to defendants, Hall and Kostetter. Defenda 
Hall, testified that he understood Peay owned the property v/hen 
he and Kostetter purchased the property: 
Mr. Lewis Did you purport to be purchasing that Prope 
Mr. Hall We thought that was part of the building. 
(R. 243,244) 
Mr. Hall He was selling us the property as listed in 
this agreement. I don't recall if he came 
right out in the words "I own the property, 
but in the agreement it said that he was se 
it to us. (R. 257) 
Hall and Hostetter made out a check in the face amount of 
$1,000 payable to Peay with the notation on the front of the chi 
of $800 as rental and $2 00 as equipment payment. (Ex 14) Peay 
-2-
admitted receiving the payment for the equipment. (R. 237) All or 
the equipment and personal property in the building was owned by 
the plaintiffs. 
Inasmuch as Hall and Hostetter were bona fide purchasers for 
value from the defendant, Peay, a demand was necessary for a suit tc 
be brought against Hall and Hostetter, with a refusal on their part, 
When there has been no wrongful taking or disposal of 
the goods, and the defendant has merely come rightfully 
into possession and then refused to surrender them, 
demand and refusal are necessary to the existence of the 
tort. William Prosser, Lav; of Torts, 89. 
Demand by the plaintiff, Tolman, was made of Hall and Hostette 
for the return of plaintiff's property. Hall and Hostetter refused 
to deliver the property to plaintiffs claiming they were the owners 
by reason of purchasing the property from defendant Peay. (R. 107-] 
CONCLUSION 
Insofar as the Trial Court failed to find a sale and purchase 
of the plaintiff's property by the defendants it was in error. 
Appellants ask this Court for a rehearing to determine the evident 
iary matter of a sale not previously considered in the opinion of 
this Court under the heading of "Re: Conversion of Personality" 
and that the sale constituted a conversion of the plaintiff's 
property. 
DATED this 28th day of January, 1977, at Provo,^Utah. 
- '- ' *" . ^ W S ' ^ 
S. Rex Lewis, fbr: 
HOWARD, LEWIS & PETERSEN 
Attorneys for Plaintiff/Appellant 
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